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L. STATEMENT OF INTEREST

In accordance with §§54.719 through 54.721 of the Commission’s rules, the Youngstown
City School District Board of Education (YCSD) requests Federal Communication Commission
(Commission) review of a decision of the Schools and Libraries Division of the Universal
Service Administrative Company (Administrator), declaring YCSD to be in violation of
§54.502(a)(4)(iii) of the Commission’s rules (the “2-in-5 Rule™), and directing the recovery of
funds from YCSD disbursed in Fiscal Year 2007, in the amount $172,864.45. The record in this
matter reflects that there is good cause for waiver of §54.502(a)(4)(iii). Further, the
Administrator misapplied §54.502(a)(4)(iii ) when the Administrator demanded recovery of

funds disbursed in Fiscal Year 2007.



IL. STATEMENT OF FACTS

In FY 2007, YCSD received $172,864.45 in E-Rate funding discounts for East High
School. In FY 2010, the Youngstown School District received $30,488.87 in E-Rate funding
discounts for East High School. In FY 2011, the Youngstown School District received
$60,816.92 in E-Rate funding discounts for East High School. ({3, Affidavit of Genie Natale,
attached, and Ex. A, captioned “Two in Five Year Tracking.“)]

Ms. Natale, YCSD’s employee responsible for E-Rate matters, completed the application
for E-Rate funding in FY 2011. She relied on the USAC “2-in-5 Tool for Internal Connections
Eligibility Summary”, found on the USAC web site. USAC created this tool for school districts
to use to track eligibility, and she followed it as required. The USAC website declared: “This
tool will help you determine in which funding year an entity will be eligible for discounts on
products and services.” ({4, Affidavit of Genie Natale)

According to the USAC Eligibility Tool, East High School was eligible for E-Rate
funding in 201 1. Therefore, Ms. Natale applied for funds for East High School. She did not give
the 2-in-3-Rule any additional thought; USAC told her that East was eligible. Ms. Natale took
screenshots of the Eligibility List on October 20, 2010, as she submitted Youngstown School
District’s E-Rate applications. (Y5, Affidavit of Genie Natale, and Ex. B, captioned “2-in-5 Tool
for Internal Connections Eligibility Summary.”)

USAC never notified Ms. Natale or any other YCSD representative to not use or rely on
the 2-in-5 eligibility tool. The online forms USAC provided for E-Rate application were

processed by USAC for Youngstown’s FY 2011 application, including the request for East High

' The Affidavit of Genie Natale and its Exhibits A and B are attached to this Request for Review. For the
convenience of the Commission, also attached are the June 13 2014 USAC Notification of Adjustment, June 27
YCSD Appeal to USAC, July 23 USAC denial, and August 14 USAC Demand for Payment.



School, without any problems or objections from USAC at the time. Nor was the FY2011 East
High award ever brought up in any subsequent audit. Indeed, Ms. Natale did not learn there was
a problem with East High School for over three and a half years, when she received the June 13,
2014 “Notification of Commitment Adjustment” letter from USAC. . (Y7, Affidavit of Genie
Natale.)

Ms. Natale sought an E-Rate discount for East High School for FY 2011, because she
relied on the USAC 2-in-5 Eligibility Tool which declared that East High School was eligible for
the program. USAC granted the funding without objection. (Y 6, Affidavit of Genie Natale.)

Forcing the District to send $172,864.45 out of its general revenue fund to USAC is
contrary to the USAC instructions that were followed and relied on by Ms. Natale in FY 2011. It
would also be contrary to USAC’s approval of the FY 2011 funding. (Y 8, Affidavit of Genie
Natale.)

Forcing the District to send $172,864.45 out of its general revenue fund to USAC will
have very significant consequences for the District. The residents of the Youngstown City
School District are some of the poorest in Ohio. About 90% of District students qualify for free
or reduced price lunch. This unanticipated and unexpected payout would certainly impair the
District’s ability to educate its children. (9, Affidavit of Genie Natale)

1. QUESTIONS PRESENTED FOR REVIEW

Question One - Should a public school district be subject to recovery of funds for
violation of 47 C.F.R. §54.502(a)(4)(iii), the 2-in-5 Rule, where the violation is directly
attributable to errors made in reliance on information provided by the Universal Service
Administrative Company?

Question Two - If a public school district is subject to recovery for violation of the 2-in-5
Rule, from which fiscal year should the amount be recovered?



Response to Question One

A public school district should not be subject to recovery of funds for violation of 47
C.F.R. §54.502(a)(4)(iii), the 2-in-5 Rule, where the violation is directly attributable to errors
made in reliance on information provided by the Universal Service Administrative Company.

It is well settled that the Commission’s rules may be waived if good cause is shown. 47
C.F.R. § 1.3. The Commission may exercise its discretion to waive a rule where the particular
facts make strict compliance inconsistent with the public interest. Northeast Cellular Telephone
Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990) (Northeast Cellular). In addition, the
Commission may take into account considerations of hardship, equity, or more effective
implementation of overall policy on an individual basis. WAIT Radio v. FCC, 418 F.2d 1153,
1159 (D.C. Cir. 1969); Northeast Cellular, 897 F.2d at 1166. Waiver of the Commission’s rules
is appropriate only if both (i) special circumstances warrant a deviation from the general rule,
and (i1) such deviation will serve the public interest. NetworkIP, LLC v. FCC, 548 F.3d 116,
125-128 (D.C. Cir. 2008); Northeast Cellular, 897 F.2d at 1166.

The Commission has recently reaffirmed that the E-rate program must maintain its
historic focus on poverty in distributing support. FCC Release No. 14-99, § 87. By any
measure, the YCSD is poverty-stricken. In 2012, the mean federal adjusted gross income of
taxpayers in the YCSD ranked 612 out of the total 614 school districts in Ohio.” In November
2011, Youngstown had the highest concentrated poverty rate among core cities in the United
States’ 100 largest metropolitan areas.” Over 90% of the students enrolled in the YCSD receive

a free or reduced price lunch. Recovery of $172,864.45 for a discount received in FY 2007 will

? www.tax.ohio.gov/tax_analysis/tax data_series/individual income/publications _tds_individual/Y2TY 12.aspx

¥ www.vindy.com/news/201 1/nov/03/youngstown-leads-nation-poverty-rate-497/



certainly impair the YCSD’s ability to educate the children of Youngstown. (9, Affidavit of
Genie Natale)

There can be no dispute that USAC erroneously informed the YCSD that East High
School was eligible for E-Rate funding in FY 2011; that YCSD relied on that information and
sought funding for East High School in FY 2011; and that YCSD received $60,816.93 for East
High School in FY 2011. These are certainly special circumstances that warrant deviation by
the Commission from its 2-in-5 Rule. Given the extreme poverty of the YCSD, deviation will
serve the public interest. Moreover, an appropriate general standard that obviates a
discriminatory approach is easily discerned in this matter. A poverty-stricken school that relies
on the specific assurance of the Administrator that it is eligible for E-Rate funding should be able
to rely on that assurance. Therefore, application of the 2-in-5 Rule to YCSD’s receipt of the E-
Rate discount for East High School in FY 2011 should be waived.

Response 10 Question Two

When a public school district is subject to recovery for violation of the 2-in-5 Rule, when
the violation is not waived in whole or in part, the amount to be recovered should be allocated
from the fiscal year with the smallest grant amount.

In FY 2007, YCSD received a total of $172,864.45 in E-Rate funding for East High School.
In FY 2010, YCSD received $30,488.87 in E-Rate funding for East High School. In FY 2011,
YCSD received $60.816.92 in E-Rate funding for East High School.

47 C.F.R. §54.502(a)(4)(iii) declares, in pertinent part:

Each eligible school or library shall be eligible for support for internal

connections services, except basic maintenance services, no more than twice

every five funding years. For the purpose of determining eligibility, the five-year

period begins in any funding year in which the school or library receives
discounted internal connections services other than basic maintenance services.



The rule is silent regarding consequences, if any, associated with noncompliance. To discern
appropriate consequences, the Commission should look to the reasons for establishment of the E-
Rate program. The Commission has declared that the E-Rate program should focus on poverty
in distributing support. Given the poverty found within the YCSD, the Commission should focus
on minimizing the financial impact of any penalty associated with violation of the 2-in-5 Rule. If
recovery of some amount from YCSD must be required, then recovery of the smallest amount is
appropriate, and the Commission should direct that the $30,488.87 received by the YCSD for FY
2010 be recovered.

Alternatively, the Commission may determine that the violation of the 2-in-5 rule
ocecurred upon receipt of the 3" grant, and so declare the amount of the 3 grant to be recovered.
In YCSD’s case, the Commission would then direct recovery of $60,816.93, the amount that
YCSD received for East High School in FY 2011, the 3" grant in 5 years received by East High
School.

In no event should more than $60,816.93 be recovered. 47 C.F.R. §54.502(a)(4)(iii) does
not authorize the Administrator to seek recovery of the first in 5 of E-Rate grants, or the largest
in 5 of E-Rate grants. Instead, the 2-in-5 rule simply declares that a school can be eligible no

more than 2 in 5 years.

[V.  RELIEF SOUGHT

For the reasons stated herein, YCSD requests that application of the 2-in-5 Rule be
waived as applying to East High School in the period FY 2007 to FY 2011. Alternatively, if
waiver is not granted in whole or in part, YCSD believes that the Commission should direct
recovery of the smallest amount of the three E-Rate grants received by East High School in the

five year period, or recovery of the amount of the 3" E-Rate grant, but no more.



Respectfully submitted,
Roth Blair Roberts Strasfeld & Lodge

Edward L. Ostrowskl, Jr. (0068878)
100 East Federal Street, Suite 600
Youngstown, Ohio 44503
Telephone: (330) 744-5211

Fax: (330) 744-3184

Email: troberts@roth-blair.com
Email: eostrowski@roth-blair.com

Attorneys for the Youngstown City School District
Board of Education

CERTIFICATE OF SERVICE

A copy of the foregoing REQUEST FOR REVIEW AND WAIVER was served on the
Administrator Universal Service Administrative Company, at Appeals, Schools and Libraries
Program Correspondence Unit, 30 Lanidex Plaza West, PO Box 685, Parsippany, NJ 07054-
0685, by U.S. Mail, postage prepaid, and by email to appeals@sl.universalservice.org, on this
/ﬁ'?day of September, 2014:

Edward L. Ostrowski, Jr. (0668878)

Attomney for the Youngstown City Schools Board of
Education



IN THE MATTER OF REQUEST FOR REVIEW BY
YOUNGSTOWN (OHIO) CITY SCHOOL DISTRICT OF DECISION OF
UNIVERSAL SERVICE ADMINISTRATOR

STATE OF OHIO )
) SS:  Affidavit of i t
COUNTY OF MAHONING )

I, Genie Natale, hereby state as follows, based on my personal knowledge:

1. Tam the Manager of Educational Technology for the Youngstown City School District. |
have held this position since 1995. As Manager of Education Technology, I have overseen
the Youngstown School District’s participation in the E-Rate program since 1998.

2. The Youngstown School District currently in Federal Fiscal Year 2015 operates 16 entitics
eligible for E-Rate funding. In Federal Fiscal Year 2007, the Youngstown City School
District operated 27 different entities eligible for E-Rate funding.

3. a. In Federal FY 2007, the Youngstown School District received a total of $172,864.45
in E-Rate discounts applied to East High School.
b. In Federal FY 2010, the Youngstown School District received a total of $30,488.87 in
E-Rate discounts applied to East High School.
c. InFederal FY 2011, the Youngstown School District received a total of $60,816.92
in E-Rate discounts applied at East High School. (See attached Ex. A, captioned “Two in
Five Year Tracking.”)
d. E-Rate funding for East High School in FY 2011, resulted in East receiving a funding
for 3 out of 5 years.

4. When I completed the application for E-Rate funding in FY 2011, I used the USAC “2-in-
5 Tool for Internal Connections Eligibility Summary”, found on the USAC web site. USAC
created this tool for school districts to use to track eligibility, and I followed it as required.
The USAC website declared “This tool will help you determine in which funding year an
entity will be eligible for discounts on products and services.”

5. According to the USAC Eligibility Tool in FY 2011, East High School was eligible for E-
Rate funding. Therefore, I applied for funds for East High School. I did not give 2-in5-Rule
any additional thought, because USAC told me that East was eligible. As is my practice
when submitting information via websites, | took screenshots of the Eligibility List on
October 20, 2010, when I submitted Youngstown School District’s applications. Those
screenshots are attached as Ex. B, captioned “2-in-5 Tool for Internal Connections Eligibility
Summary.”



6. I soughtan E-Rate discount for East High School for FY 2011 because I relied on the USAC
2-in-5 Eligibility Tool which declared that East High School was eligible for the program.
USAC granted the funding without objection.

7. USAC never notified me or anyone else in Youngstown City Schools to not use or rely
on the 2-in-5 eligibility tool. The online forms USAC provided for E-Rate application
processed Youngstown’s FY 2011 application, including the request for East High School,
without any problems. Nor was the FY2011 East High award ever brought up in an audit.
I did not learn there was a problem with East High School for over three and a half years,
when I received the June 13, 2014 “Notification of Commitment Adjustment” letter from
USAC.

8. Forcing the District to send $172,864.45 out of its general revenue fund to USAC is contrary
to the USAC instructions which I followed and relied on in FY 2011. It would also be
contrary to USAC’s approval of the FY 2011 funding.

9. Any such repayment will have very significant consequences for the District. The residents
of the Youngstown City School District are some of the poorest in Ohio. About 90% of
District students qualify for free or reduced price lunch. While our Treasurer has managed
our books well enough to pay the bills through the end of the fiscal year, this unanticipated
and unexpected payout would certainly impair the District’s ability to educate our children

Genie Natale

Further Affiant sayeth naught.

Sworn and subscribed in my presence on this ESE;! of September, 2014.

WRIAL S
m BETH A. LABERTO Notary W
W8+ Notary Public, State of Ohio %

5:/5." My Commission Expires March 16, 2019
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